STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
FEI MSTER- PETERSON, | NC.
Petiti oner,
VS. CASE NO. 91-1426BID

FLORI DA A & M UNI VERSI TY,

Respondent ,

N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, this matter came on for hearing in Tallahassee,
Florida, before the Division of Administrative Hearings by its duly designated
Hearing Oficer, Diane C eavinger, on March 25 and 26, 1991

APPEARANCES

For Petitioner: N cholas S Papleacos, Esquire
2300 First Atlanta Tower
Atl anta, Georgia 30383-1301

For Respondent: Bishop C. Holifield, Esquire
Florida A & M University
Ofice of CGeneral Counsel
Foote Hilyer Adm nistration Center
Room 406
Tal | ahassee, Florida 32307

STATEMENT OF THE | SSUES

The i ssue addressed in this proceeding is whether Petitioner subnmitted the
| owest and best bid on CTB 5998.

PRELI M NARY STATEMENT

This case concerns Florida A & MUniversity's (FAMJ) attenpt to secure a
contractor to repaint and renovate Bragg Stadium (the repainting project), Bid
5998. Respondent, FAMJ, issued a Call to Bid (CIB) for the repainting project
on Novenber 5, 1990. Petitioner submtted its bid. On Decenmber 21, 1990, FAMJ
opened the bids, but did not post the results. On Decenber 23, 1990, Petitioner
filed its Notice of Protest with the Respondent. On January 13, 1991
Respondent posted the bid tabulations. By letter dated January 14, 1991
Respondent rejected all of the bids and ignoring the bid protest filed by
Petitioner, simultaneously re-let the repainting project. On January 16, 1991
Petitioner filed a Formal Witten Protest of the bid award. On March 5, 1991
after considerable effort on Petitioner's part to gain a formal adm nistrative
hearing and after forcing the issue by the filing of a mandanmus acti on agai nst
FAMJ, the protest was forwarded to the Division of Admi nistrative Hearings for
pur poses of hol di ng an adm ni strative heari ng.



At the hearing, Petitioner presented two witnesses and offered thirty six
exhibits into evidence. Respondent presented eight w tnesses and offered nine
exhi bits into evidence.

Petitioner and Respondent filed their Proposed Recormended Orders on June
3, 1991, and June 4, 1991, respectively. The parties' Proposed Findings of Fact
have been considered and utilized in the preparation of this Reconmended Order
except where such proposals were not supported by the weight of the evidence or
were immaterial, cumulative or subordinate. Specific rulings on the parties
proposal s are contained in the Appendix to this Reconmended Order

FI NDI NGS OF FACT

1. On Novenber 5, 1990, Florida A & MUniversity, acting as the agent of
the Board of Regents, issued a Call to Bid (CTB) for the repainting and
renovati on of Bragg Stadium (repainting project). The total project was
estimated to cost $595,000.00. The funds for the project would come fromthe
Publ i c Education Capital Qutlay and Debt Service Trust Fund appropriated by the
| egi slature and passed into law in the State's budget. 1/

2. Specifically, the funds for the repainting project were appropriated by
the legislature as a specific line itemin the 1990-1991 budget. The line in
t he budget read, "Fire Code Corrections/Repainting-Bragg Stadium (includes
$490, 000. 00 Rei mb. to Aux. Fund), of $682,000.00." The $682,000.00 figure was
obt ai ned from several docunments submitted by FAMJ to the Board of Regents. The
Board of Regents then submitted the University's budget requests to the
Conmi ssi oner of Education who, in turn, submtted an integrated budget to the
governor and legislature. See Chapter 216 and 235, Florida Statutes, for the
specifics of this budgetary process.

3. The begi nning of the budgetary process in relation to the repainting
project occurred on Cctober 16, 1989, when Louis A Mirray, the Associate Vice
President of Florida A&M sent a docunent titled "the University's 1990-91/1992-
93 Capital Inprovement Fee Project List for Legislative Consideration” to Dr.
Carl Blackwell, the Vice Chancellor for Budgets. The docunent contained two
attachments entitled "Capital |nprovenent Fee Project List, Project Information
Sheet" (Project Information Sheet) for the fire code corrections at Bragg
Stadi um and the repainting of Bragg Stadium It also included a Project
Informati on Sheet for the renodeling of the Commobns Buil di ng.

4. The Project Information sheet dealing with the repainting and
renovati on of Bragg Stadi um contained the anmount of fundi ng bei ng requested by
FAMU for the repainting project and a breakdown of the project's estimated
costs. The project cost detail for the repainting of Bragg Stadium states:

Construction . : : . . $495, 000. 00

(Assunes bid date of 1991)

Pr of essi onal Fees . . . . 43, 000. 00

Resi dent Supervi si on . . . (No entry)

Equi pnent . . . . . 30, 000. 00

Cont i ngency . . . 27, 000. 00
Total Project Cost: $595, 000. 00

5. Inportantly, the Project Information Sheet for the repainting of Bragg
St adi um contains the basis utilized by FAMJ to arrive at the repainting



project's estimate. FAMJ represented in the Project Information Sheet as
fol | ows:

The basis for the estimate is the bid
experience of a prior advertisenent of
the project by our own Plant Operations
Mai nt enance O fice, which cane in at over
$400, 000. 2/

6. This estimate was again verified in a letter, dated Cctober 25, 1989,
fromDr. Murray to Dr. Blackwell. The letter states, in part, as foll ows:

Since the opportunity for conpleting this
project is between football seasons, the

Uni versity w shes to advance dol | ar
requirenents fromits Auxiliary Trust Fund
wi th expected reinbursenment from Capital

| mprovenent Trust Fund after Legislative
approval on July 1, 1990. This action wll
permt us to proceed with the Bid process
and construction contract through conpletion
before the 1990 football season.

The scope of this project is sumarized as
follows: This project includes sandbl asti ng,
repai nting and structural repairs for Bragg
Stadium  Sandbl asting and repainting is

esti mated at $415, 000, while structura
repair, primarily isolated rust spots, wll
cost approxi mately $75, 000.

7. The total estimate in Dr. Mirray's October 25, 1990, letter was
$490,000.00. It was this letter which pronpted the parenthetical |anguage in
the line itemof the General appropriations act for 1990-1991, passed by the
| egi slature and enacted it to | aw.

8. The Project Information Sheet for the fire code corrections to Bragg
Stadium (fire code project) contained a project cost detail as follows:

Construction . : : . . $70, 000. 00
Pr of essi onal . . . . . 7, 000. 00
Resi dent Supervi si on . . . (No entry)
Equi pnent . . . . . (No entry)
Cont i ngency . . . . 10, 000. 00

Total Project Cost: $87, 000. 00

9. The contract for the fire code corrections was let for bid prior to the
repainting project. The anmount of the contract for the fire code project was
approxi mately $107, 000.00. This contract anmount exceeded the anount of the
construction portion of the Project Cost Detail of $70,000.00 shown in the
Project Information Sheet for the fire code project. Dr. Mirray testified that
this action was acceptabl e because it was within the discretion of Florida A&M
to use the $682, 000.00 appropriation to performthe fire code project in any
anmount it deemed appropriate, without regard to the break-outs shown in the
Project Information Sheets. However, even assumi ng the correctness of Dr.



Murray's position and deducting the amount of the fire code project's contract
and the architectural fees of $7,000.00 listed in the Project Information Sheet,
$568, 000. 00 of the original budgeted ambunt of $682,000.00 would remain for use
on the repainting project.

10. Florida A&M University, also prepared a docunent titled, "Sunmary of
Capital |nprovenent Fee Projects for 1990-91/1992-93." The docunent is a
summary of Florida A&M s budget requests for those years. This docunent also
lists the fire code project and the repainting project along with the requested
funding for those projects for the years 1990 through 1991. The funds requested
for the projects are broken into three categories; Planning, Construction and
Equi prent. The entries for the repainting project show that the anount of
$522,000.00 is for "Construction". The $522,000.00 figure was obtai ned by
taki ng the $495,000.00 figure for construction contained within the Project
Informati on Sheet for the repainting project, and addi ng the anmount of the
conti ngency cost ($27,000.00) for the project which was al so shown on the
Project Information Sheet.

11. The conbined total for the two projects was $682, 000. 00, the exact
anount appropriated by the |legislature for the two projects.

12. Once the legislature had appropriated the noney, FAMJ, on Novenber 5,
1990, requested that A Capital Qutlay Inplenmentation Plan be established with
the Capital Qutlay Trust Fund. The establishnent of such a Plan is simlar to
creating a special account within the trust fund from which the University can
draw. On Novenber 26, 1990, the Plan was established for both projects in the
amount of $682, 000. 00, as had been appropriated by the legislature. 3/ The
Capital Qutlay Inplenentation Plan contained a section titled, "estimated
budget”. The estimated budget contained estimates for the various phases of
both projects as foll ows:

Construction..................... $565, 000
Professional Fees................ 50, 000
Fur ni shings and Equi prment........ 30, 000
Contingencies.................... 37,000
................................. $682, 000

13. Significantly, these docunments were the only pre-established
construction budgets devel oped by FAMJ prior to the opening of the bids in this
case. 4/ The specific pre-established construction budget for the repainting
proj ect was $522,000.00. Later, after the filing of the bid protest, FAMJ woul d
attenpt to render a strained interpretation of the phrase "pre-established
construction budget" contained in the bid specifications and engage in sone
i nappropriate accounting in order to create several |ower budget estimates.

14. The Bid Package for CTB 5998 provided in the "lInstructions to
Bi dders”, Item D-21, Rejection of Bids, as follows:

The owner reserves the right to reject any
and all bids when in the opinion of the owner
such rejection is in the best interest of the
owner .



15. The Bid Package further provided in the "Instructions to Bidders" at
B-23, Contract Award, page 16 of 106, in relevant part:

The contract will be awarded by the Florida
Board of Regents for projects $500, 000 or nore,
and by the President of the University, on
behal f of the Florida Board of Regents, for
projects of |ess than $500, 000.00, to the

| owest qualified and responsi bl e bi dder
provided the bid is reasonable and it is in
the best interest of the owner to accept it.

The contract award will be nmade to the
responsi bl e bi dder submitting the | owest
responsi bl e aggregate bid within the
pre-established constructi on budget. The
aggregate bid shall consist of the base bid
pl us accepted active alternate bids, or |ess
accepted deductive alternate bids, applied in
the nunerical order in which they are listed on
the bid form |If the base bid exceeds the
anount of the pre-established construction
budget, the owner may reject all bids.
(Enphasi s added)

16. A mandatory pre-bid conference was hel d on Decenber 6, 1990, and was
attended by seventeen contractors, including Petitioner. By the ternms of the
bi d package, the bid opening date was set for Decenmber 18, 1990. However, by
addendum the bid opening date was extended to Decenber 21, 1990.

17. Seven bids were submitted in response to the original solicitation
5/

18. The bids were opened at 10:00 a.m on Decenber 21, 1990, at the
conference center of Florida A&M University. The bids were opened by Chuks
Onwunli on behalf of Florida A&M and tabul ated by WIliam Sabella, a
representative of the architectural firm, Barnett, Fronczak Architects, the
consulting architects for the repainting project. The opening and tabul ati on of
all the bids was recorded on a docunent titled "Bid Tabul ation”

19. The result of the opening was that Phoeni x Coating was the | ow bi dder
with a bid of $419, 000.00. Feinster-Peterson, Inc., was the second | owest
bi dder with a bid of $474,320.00, and Mnoko, Inc., was the third | ow bi dder
with a bid of 487,462.00. The four other bidders |isted on the bid tabul ation
sheet were all over the anount of $490,000.00. 6/ As can be seen fromthe
nunbers, the top three bids were well within the pre-established construction
budget for the repainting project.

20. On Decenber 21, 1990, Feinster-Peterson sent a Notice of Protest by
tel ecopy and overnight delivery for delivery on Monday, Decenber 24th. The
basis of the protest was that the | ow bidder, Phoenix Coating, was not
responsi ve because it had not attended the mandatory pre-bid conference and had
not conplied with the mnority participation requirenents of the specifications.
On Decenber 28, 1990, Feinster-Peterson sent its formal protest to Forrest
Kelly, the Director of Capital Progranms at the Florida Board of Regents by
tel ecopy and by overnight delivery with delivery on Decenber 31, 1990. The
formal protest was filed in a tinely nmanner



21. On or about January 14, 1991, Gscar Martinez, the Purchasing Director
for Florida A&Missued a letter regarding Bid No. 5927 for the repainting and
renovati on of Bragg Stadium 7/ The letter rejected all seven bids. Phoenix
Coating's bid was found to be nonresponsi ve because it did not neet the 15%
mnority participation requirenments of Bid 5998 and because the conpany had not
attended the Decenber 6, 1990, mandatory pre-bid nmeeting. Because Phoeni x
Coating's bid was non-responsive, Petitioner becane the | owest responsive bid on
CTB 5998. The letter further advised that the other six bids, including
Petitioner's bid, were rejected because all six bids allegedly exceeded the pre-
exi sting construction budget estimate for the project. The letter did not
contai n any | anguage affording Petitioner a clear point of entry as required by
Section 120.53, Florida Statutes.

22. The letter did indicate that the University would nodify the scope of
work. Attached to the sane letter was a new invitation to bid.

23. Cdearly, at this point in tinme, FAMJ knew or shoul d have known t hat
there was a bid protest filed with it which was unresol ved and which required a
formal administrative hearing. However, during this tinme instead of foll ow ng
its statutory duties under Chapter 120, Florida Statutes, FAMJ, at its peril
chose to re-let the project for bids. The new bid opening was set for February
28, 1991, and a new nmandatory pre-bid neeting was al so set for February 28,
1991. The bid deadline was extended to March 21, 1991. The scope of the work
was not significantly altered in the re-bid. 8/

24. On or about January 16, 1991, counsel for Feinster-Peterson sent a
letter to the Florida Board of Regents. The letter was pronpted by Robert
Petersen's, president and stockhol der of Petitioner, belief that sonething was
not right about the nonetary and funding clainms that FAMJ was putting forth as
its basis for rejecting all the bids. 1In essence, the nunbers M. Petersen was
aware of, which did not include any of the Project Information Sheet figures
ref erenced above, did not nmake any sense to him The letter stated, in part, as
fol | ows:

Re-bi dding the Project is unfair to al

bi dders now that the results of the first bid
have been nade public. Each bidder now has a
target . . . to shoot at which will override
the customary free market environment.
Rewriting the Specifications will not
elimnate this effect.

Be advi sed that Fei nster-Peterson requests the
opportunity to either see the estimates or
negotiate with the Board to reach a nutually
accept abl e scope of work. | request that you
delay re-bidding until this option can be

expl ored. (Enphasis added).

25. On January 23, 1991, counsel for Feinster-Peterson again wote to the
O fice of General Counsel at Florida A&M University and stated in rel evant part:

This letter is to reiterate our concern for
the actions taken by the Florida A&M

Pur chasi ng Departnment and regardi ng the

pai nting contract for Bragg Stadium W



filed bid protest for the Florida Board of
Regents filed on Decenber 28, 1990 pursuant
to paragraph B-22 of the bid docunents.

Neit her the Florida Board of Regents or the
adm ni stration of Florida A&M has acted upon
our bid protest. The bid protest remains
unresol ved and we intend to pursue the

adm ni strative renedies provided to us through
the bid protest procedure. Moreover, it is
our position that the decisions taken by the
Fl ori da A&M Pur chasi ng Department subsequent
to our filing may be included and adjudi cated
within the adm nistrative procedures of the
original bid protest

M. Martinez apparently takes the position
that a new bid protest filing is necessary to
formally di spute his decision [about the

Uni versity's avail abl e budget]. As indicated,
we di sagree and intend to dispute this action
wi thin the existing, unresolved bid

pr ot est

By indicating the precise anmount of the
budget, M. Martinez has elimnated the basic
pur pose of conpetitive bidding, whichis to
achi eve the | owest responsive price. Al

bi dders now have a target price, and a m nor
nodi fication of the specifications will not
elimnate this effect. This serves neither
Florida A&M's interest nor the interest of the
original responsive bidders.

Fei mst er - Pet erson has requested that
negoti ati ons be conmenced so that a nutually
beneficial contract price be deternm ned and
the contract work commenced. To date

M. Martinez has refused to enter such
negoti ati ons and have given several oral
unsatisfactory reasons for this position

The Purchasing Departnent's refusal to
negotiate wi th Fei nster-Peterson, the | owest
responsi bl e bidder, should be clearly
articulated in witing and sent to us.

Fei mst er - Pet er son bel i eves such negoti ations
may prove successful, and work coul d conmence
wi t hout further delay or expense to Florida
AGM . . . .

(Enphasi s added) .

Fei mster-Peterson intends to pursue its rights
under the bid protest originally filed on
Decenmber 28, 1990. As |ow responsive bidder
Feinster-Peterson is entitled to an award of
the contract



This letter was sent by both tel ecopy and Federal Express to M. Holifield at
the O fice of the General Counsel and added the additional issues of whether
FAMJ s action in regard to this bid constituted bid shopping and whet her
Petitioner's bid, in fact, exceeded the estinmated construction budget for Bid
5998. 9/

26. Significantly, the Martinez letter did not nention that Respondent was
rejecting Petitioner's bid because the University believed that it could
i ncrease the nunber of contractors participating in a re-bid and could achieve a
| ower price by re-bidding the project. This issue was raised for the first tine
at the hearing.

27. In that regard, the evidence clearly indicates that Respondent was
attenpting to shop its bid in order to obtain a | ower price by re-bidding the
project. Bid shopping is a process by which the general contractor or, as in
this case, the owner of a project attenpts to play off one bi dder agai nst
anot her bidder in order to obtain a lower price. Bid shopping is done either by
establishing a target figure which is represented to bidders to be a nunber
whi ch nmust be beaten in order to obtain the contract; or by the bid shopper
rel ayi ng the anmount of a conpetitor's bid to a bidder or group of bidders in
order to encourage the bidder or group of bidders to lower its bid to bel ow t hat
of the conpetitor in order to secure the contract. A basic assunption in bid
shopping is that the scope of the work is not significantly altered in order to
| ower the cost of the project. Bid shopping is considered to be unethical in a
public conpetitive bidding situation and has been di sapproved of by the Florida
courts.

28. In this case, Respondent established a target price inits letter of
January 14, 1991, by communicating the anount of the all eged overage, enabling a
bi dder to cal cul ate the budget figures to shoot for and, at the sane tine,
keepi ng the scope of the work substantially the same in the re-bid.

Additionally, the amount of the bids, as well as details involving those bids
becanme public once the bids were opened, converting the possibility of unfair
advant age accruing to potential bidders on the re-bid to a probability of such
unfair advantage in this instance. 10/ Such a reason for rejecting the bids in
this case strikes at the very heart of the bid process, which is to ensure that
bi dders have an equal and fair opportunity to have their bids considered and
prevent an agency from pi cking and choosi ng anong vari ous bidders or potenti al
bi dders. There was absol utely no evidence which indicated that the nunber of
contractors participating in Bid 5998 was non-conpetitive or was in any way
fundanmental ly unfair. 11/ By rejecting all the bids in order to attenpt to
shop its bid, Respondent acted in an arbitrary and caprici ous manner and
therefore, its rejection of the bids in this case cannot stand.

29. Additionally, Respondent's attenpt to reject the bids in order to
al l egedly increase the nunber of bidders participating in the re-bid and thereby
reduce the price, violated its own specification in the bid docunments which
states:

The contract award will be nmade to the
responsi bl e bi dder submitting the | owest
responsi bl e aggregate bid within the
pre-established constructi on budget.
(enphasi s suppl i ed)



By going outside the scope of its bid specifications, Respondent has acted in an
arbitrary and capricious nmanner and may not reject Petitioner's bid on this
basi s.

30. After the protest of Feinster-Peterson raised the issue of the anount
of the budget/estimate and after its request to see the budget, Florida A&M
began to revi ew docunents to deternmne its response to Feinster-Peterson. The
basi s underlying the figures cited in M. Martinez's letter of January 13, 1991
was arrived at by subtracting amounts spent by Florida A&M from t he $682, 000. 00
appropriated by the legislature for the fire code and repainting projects. The
overage of $55,000.00 clainmed in M. Martinez's letter of January 14, 1991, was
cal cul ated by taking the "proposed budget" of $682,000.00 and subtracting the
amount of $257,105.00 "in expenses for the stadiun', for an "avail abl e bal ance"
of $424,895.00. 12/ It was this account bal ance which was being clai med by
FAMJ to be the pre-existing construction budget referred to in the bid
docunents. Such an account bal ance does not constitute a pre-established
constructi on budget because the bal ance was not established prior to the
subm ssion or opening of the bids. Additionally, an account bal ance is sinply
not a budget as that termis normally defined and used in the bid docunents.

31. M. Mrtinez did not identify the source of the expenses or the
purpose for those expenditures. M. Martinez deferred all questions as to
verification of the figures or the purpose of the expenditures to "Bob", which
referred to Robert Goodwin, Jr. M. Goodw n was and still is, the Director of
the Facilities Planning Ofice of Florida A&M and is responsi ble for the various
purchase orders involved in this case. M. Goodwi n took his instructions on
whi ch purchase order nunbers to use fromDr. Miurray and/or Dr. Hunphri es,

Associ ate Vice President and President of Florida A&M University, respectively.
For reasons outlined later in this Reconmended Order, the expenditures clained
for the stadiumare highly suspect.

32. On or about February 6, 1991, M. Holifield, General Counsel of
Fl orida A&M University, responded to Petitioner by enclosing a statenent of
budget estimate for Bid No. 5998. 13/ Attached to M. Holifield s letter of
February 6th was a menorandum addressed "[t]o whom it may concern" dated
February 5, 1991, from Robert Goodwin, Jr., the Director of Facilities &
Pl anning for Florida A&M The neno stated that the "budget estimate" for the
Project was $367,351.00. M. Holifield s letter noted that Feinster-Peterson's
bid "exceeded the budget estinate by $106,969.00." (enphasis added). He
further noted that FAMJ had chosen to re-bid the repainting project rather than
accept the bid of the Petitioner. M. Holifield also addressed the pending bid
protest by Feinster-Peterson as follows:

Florida A&M University feels that it is the
best interest of the citizens and taxpayers

of the State of Florida to re-bid this Project
rather than to award the job to your client.
In view of the discrepancy between the bi dder
and the client and the estimted budget it
woul d seem that now that you have been
provided with the budget estimate, that you
and your client would be willing to forego the
bid protest which you are attenpting to
pursue. Rather, it would appear to be far
nore appropriate for you to sinply join in

t he rebi ddi ng process. (enphasis added).



33. Again, the basis for the decreasing budget figure was the
| egislatively appropriated funds avail able for the project |ess anbunts which
were supposedly attributable to the repainting and fire code projects, i.e. the
account bal ance. However, what the evidence clearly showed was that, |ike the
budget figures underlying M. Martinez's assertions in his letter of January 14,
1991, the |l atest budget figure of $367,351.00 was cal cul ated by Florida A&M
subtracting suns for expenditures which were nade for projects unrelated to the
fire code or repainting projects. 1In fact, several of the expenditures were for
i nprovenents to the public address systemat Bragg Stadium Simlarly, sonme of
t he amounts clained to have been expended for the repainting and fire code
projects were expended for architectural fees on other projects. 14/ FAMJ s
officials were aware that such accounting was inappropriate. Fromthis
evi dence, it appears that FAMJ is attenpting to spend or has spent noney
specifically appropriated for two certain purposes on projects unrelated to the
appropriation and not approved for such use by either the |legislature or the
Board of Regents. Since these expenditures are all part of other projects
separate and distinct fromthe fire code and repainting projects, they should
not have been subtracted fromthe amount of noney available to FAMJ for the
repainting project. 15/

34. There is no doubt that this "budget estimte" and the budget
underlying the assertions nmade by M. Martinez in his letter of January 14,
1991, were false and were red herrings, developed after the fact, in an attenpt
by Respondent to throw Petitioner off the track of an otherw se valid bid
protest. Mreover, beyond utilizing inproper accounting, one of the nost
significant facts in this proceeding was that FAMJ created no | ess than eight
separate figures which it clainmed to be the budgets for this project. Which
figure FAMJ used depended on who FAMJ was dealing with at the tinme and the
result FAMJ desired to achieve. Such tactics by an agency are totally
unacceptabl e and the use of such false figures to justify rejection of a
bidder's bid is nothing short of bad faith on the part of an agency akin to
fraud. Since Petitioner submtted the | owest and best responsive bid,
Petitioner, at this point in tine, was entitled to the award of Bid 5998.

35. Another point not directly raised by FAMJ in this proceeding, but
suggested by the underlying facts and necessary to the resolution of this bid
protest, is the question of whether bids nay be rejected by an agency if the
funds necessary to conplete the project are no longer available, i.e. the agency
has run out of nobney. On the surface, given the constraints of Florida's
finance system an honest |ack of funds woul d appear to be an appropriate basis
for an agency to reject all the bids. See Section 235.42, Florida Statutes.
However, in this case, the evidence does not support a finding that the
Uni versity no |l onger has the necessary funds to pay for the repainting project
since the actual nmoney fromthe trust fund has not been di sbursed to FAMJ and
since FAMJ s representations in regards to the status of the repainting
project's account bal ance appear to be based on unl awful accounting and are | ess
than credible. Since the evidence did not establish that FAMJ no | onger has the
funds necessary to conplete the project, Petitioner was entitled to the award of
Bi d 5998.

36. However, because of FAMJ s actions regarding Petitioner's bid protest
whi ch actions were highly prejudicial to Petitioner, tine had noved on and, on
February 25, 1991, FAMJ di scovered that there was |l ead in sone portion of the
paint on Bragg Stadium in the anmount of 1.9% by weight. The test was conducted
by Professional Services Industries, Inc. on sone paint chips fromthe stadi um
The test utilized by Professional Services is known as the TCLP test.



37. This discovery began a review by Florida A&M in conjunction with
Barnett, Fronczak Architects, of what changes, if any, needed to be nmade to the
Speci fications and what options were available for carrying out the repainting
of the stadium 16/ On March 19, 1991, the Project was "cancel |l ed" by Addendum
nunber 4 until the fall of 1991

38. Presently, it appears uncontradicted that the paint which is on Bragg
Stadiumcontains lead. It is probable that the lead is contained in the primer
coat, which is the first coat on the steel. 1In fact, the current specifications
for the repainting project call for a red lead and oil priner coat to be placed
on the steel structure of the stadium O the options which have been proposed
by the architect, two of them assune that the lead paint will not be renoved
fromthe structure, but will essentially be sealed in by the new coati ngs.

These options will avoid the creation and need for disposal of any hazardous
wast e containing | ead and should result in either the same cost to performthe
work or in a reduction in cost to performthe work.

39. The third option is to conpletely renove all the paint and possibly
create material which may be hazardous waste. This option is essentially the
same type of sandblasting called for in Bid 5998, but may require nore noney to
perform Any possible increase in the cost of Bid 5998 would be due to the
greater expense of disposing of any hazardous waste, if any such waste is
created by the blasting operation, and whether the presence of the lead is an
unf oreseen condition as defined in the proposed contract which would entitle
Petitioner to an increase of the bid price caused by the potential cost of
disposal to it. In this case, the evidence did not denonstrate that the
presence of the | ead was an unforeseen condition. Article 3.15 of the proposed
contract when conpared to Article 10.1 appears to contenpl ate the discovery of
potentially hazardous materials. Additionally, as indicated earlier, the
current specifications of Bid 5998 call for a lead prinmer coat. Under all the
facts of this case, the presence of |lead or lack of lead in the paint on Bragg
St adi um woul d appear to be a circunstance the risk of which is assuned by the
bi dder in bidding the project; and therefore, would not be a changed or
unf oreseen condition which would justify rejecting all the bids.

40. Inportantly, the scope of the work, i.e. sandbl asting and structura
repair, would not change. Sandblasting is the sane whether the surface being
renoved contains |lead or does not contain |ead. The structural repair required
by Bid 5998 is not effected by the presence of lead in the paint on Bragg
Stadium The only differences would occur in the type of equi pnment used and the
type of respirators worn by the workers. The equi pnent for |ead renoval has
vacuuns incorporated in its operation and uses a steel grit instead of sand.
The steel grit actually reduces the anount of any potential hazardous waste by
conpacting it into a smaller volune. The respirators differ in the type of
filters. Neither of these differences affect the cost of the work required in
Bi d 5998.

41. Simlarly, disposing of the end product of the blast operation would

still be required under Bid 5998 whether the debris contains |ead or does not
contain lead. The only difference would be the ultimte disposal site of the
barrels of debris, i.e whether at a regular landfill or at a disposal site for

hazar dous wast e.

42. Al of these differences are already required under EPA, OSHA and DER
rul es regul ating | ead abatenent, toxic chem cals and hazardous waste and are
utilized by Petitioner when it encounters lead in its paint renoval operations.
Mor eover, the bid docunents contenplate that the bidder is famliar with all



federal, state and |ocal |aws and regul ati ons which affect the project in any
manner. See Section B-3 "Instructions to Bidders."

43. \While it is uncontroverted that the paint contains lead, it is also
not clear whether the end product created by a bl asting operation would be
hazar dous waste requiring expensive disposal in a hazardous waste landfill and
what amount, if any, would need to be placed in a hazardous waste landfill. The
TCLP tests performed by Professional Service Industries were run on paint chips
and not the abrasive debris that remains after a blasting operation. Therefore,
the TCLP test results have no rel evance as to what anmount of hazardous waste, if
any, would need to be renoved fromthe site. In fact, it is inpossible to
determ ne whether the debris left over fromthe blast operation will be
hazardous waste until the blast operation has begun and produced debris
sufficiently representati ve of what may be expected during the course of the
wor k and which is capable of being tested.

44. The issue of lead arose long after the rejection of the bids on the
basis of Feinster-Peterson's bid being over the budget and woul d not have becone
a potential basis had FAMJ acted in a responsible manner in the award of this
bid. It is understood that the University and its architects are still trying
to determ ne what, if any, action needs to be taken regarding the presence of
lead in the paint. The evidence established that at a minimumthe architect
woul d have suspended the project to give themtinme to study the |ead and
determ ne what course of action should be taken. At the nost, the architect
woul d have cancelled the project. Added to such an analysis is the fact that
the Bid specifications appear to require a red lead and oil priner paint to be
pl aced on the structural steel of the stadiumand that under the facts of this
case, the presence of lead in the paint on the stadiumwould not be an
unforeseen condition. In either event, the discovery of the |lead did not
underm ne the scope of the repainting project as it is contenplated in the bid
docunents and may have only resulted in change orders under the terns of the
proposed contract. 17/

45. The CGeneral Conditions of the contract provide in Article 3,
Admi ni stration of the Contract, paragraph 4.3, Cdains and D sputes, subparagraph
4.3.6, Cains for Conceal ed or Unknown Conditions, as follows:

If conditions are encountered at the site

whi ch are (1) subsurface or otherw se
conceal ed physical conditions which differ
materially fromthose indicated in the
contract documents or (2) unknown physica
condi tions of an unusual nature, which differ
materially fromthose ordinarily found to
exi st and generally recogni zed as i nherent in
construction activities of the character
provided for in the Contract Docunents, then
noti ce by the observing party shall be given
to the other party pronptly before conditions
are disturbed and in no event later than
twenty-one days after the first observance of
the conditions. The Architect/Engi neer wll
promptly investigate such conditions and, if
they differ materially and cause an increase
or decrease in the contractor's cost of, or
time required for, performance of any part of
the work, will reconmend an equitable



adjustnment in the Contract Sum or Contract
Time, or both .

46. Article 7, Changes in the Wirk, also provides a nechani smby which the
Archi tect/Engi neer and the Oamer may order changes in the work after execution
of the contract. Paragraph 7.3, Construction Change Directives, provides the
mechani sm by whi ch the anmount of a construction change directive is determ ned.

47. A change order is sinmply a revision of the scope of the contract,
requiring that something be done differently, that nore be done, or that |ess be
done, than what is within the original scope of work of the contract.

48. Article 14, Term nation or Suspension of the Contract, paragraph 14.3,
Suspensi on by the Oaner for Conveni ence, provides in relevant part:

14.3.1 The owner may, w thout cause, order
the contractor in witing to suspend, del ay
or interrupt the work in whole or in part for
such period of time as the owner may

det erm ne

14.3.2 An adjustnment shall be nade for

i ncreases in the cost of perfornmance of the
contract including profit on the increased

cost performance, caused by suspension

delay or interruption . . . . (Enphasis added).

49. It is clear that conditions, such as the lead in this case, are
contenpl ated by both the bid and the contract which is part of that bid. In
this case, but for FAMJ s actions, Petitioner would have been awarded the
contract prior to the discovery of the lead. Had Florida A&M entered into a
contract with Feinster-Peterson to performthe repainting project when it should
have, it would have been guided by Article 14.3 of the specifications,
"Suspensi on by the Omer for Convenience."” The evidence did not denpnstrate
that the discovery of the lead would sufficiently change the scope of the
repainting project to the extent that a new bid would have to be devel oped and
that the contract ternms of Bid 5998 were i nadequate to handl e any changes in the
scope of the work for the repainting project. Such a result is especially
desirable where, as in this case, the University has acted in such a way so as
to underm ne the fairness of the conpetitive bidding process and is attenpting
to spend appropriated noney in a manner not authorized by statute. In essence,
FAMU has undermi ned the conpetitive bidding process to the extent that it would
be unfair to re-bid the project since it is inpossible to renove FAMJ s past
conduct from any rebid on any re-vanped specifications. The only renmedy, in
this case is to award Bid 5998 to Petitioner as the | owest and best responsible
bi d.

CONCLUSI ONS OF LAW

50. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of this proceeding. Sections 120.53 and
120.57(1), Florida Statutes (1989).

51. The system of conpetitive bidding protects against collusion
favoritismand fraud in the award of public contracts. Liberty County v.
Baxter's Asphalt and Concrete, Inc., 421 So.2d 505 (Fla. 1982). A public body
has wi de discretion in soliciting and accepting bids for public inprovenents and



its decision, when based on an honest exercise of its discretion, will not be
overturned by a Court even if it may appear erroneous and even if reasonabl e
persons do not agree. 1d.

52. The legislative intent regarding the use of conpetitive bidding in
public contracting is stated in Section 287.001, Florida Statutes. It reads:

The | egi sl ature recogni zes that fair and open
conpetition is a basic tenet of public
procurenent; that such conpetition reduces the
appear ance and opportunity for favoritism and
i nspires public confidence that contracts

awar ded equitably and econom cally; and the
docunent ati on of the acts taken and effective
nmoni tori ng mechani snms are i nportant neans of
curbing any inproprieties and establishing
public confidence in a process by which
comodi ties and contractual services are
procured. It is essential to the effective
and et hical procurenment of the conmodities and
contractual services that there be a system of
uni form procedures to be utilized by state
agenci es in managi ng and procuring comuodities
and contractual services; that detailed
justification of agency decisions in procure-
ment of commodities and contractual services
be mai ntai ned; and that adherence by the agency
and the contractors to specific ethica

consi derati ons be required.

In Hotel China and d assware Co. v. Board of Public Instruction of Alachua
County, 130 So.2d 78 (Fla. 1st DCA 1961), the First District Court of Appea
expl ai ned the public policy of the bid statute as:

The system confers upon both the contractor
and the public authority reciprocal benefits,
and extracts fromeach of themreciproca
obligations. The bidder is assured fair

consi deration of his offer, and is guaranteed
the contract if his is the | owest and best bid
received. The principal benefit flowing to
the public authority is the opportunity of
pur chasi ng goods and services required by it
at the best possible price obtainable. Under
this system the public authority may not
arbitrarily or capriciously discrimnate

bet ween bi dders, or nake the award on the
basi s of personnel preference. (Enphasis
added) .

53. The scope of the administrative hearing in a challenge to the agency's
decision to award or reject bids is linmted to whether the purpose of
conpetitive bidding has been subverted or whether the agency has acted
fraudulently, arbitrarily, illegally, or dishonestly. Departnent of
Transportation v. G oves-Watkins Constructors, 530 So.2d 912 (Fla. 1988). The
burden is on the Petitioner to show by a preponderance of the evidence that the



actions of FAMJ were fraudulent, arbitrary, illegal or dishonest or in some way
subverted the conpetitive bidding process.

54. In this case, the bid docunents represented that the contract would be
awarded to the | owest, responsible bidder within the pre-established
construction budget. The phrase "pre-established construction budget” is not
defined in any of bid documents or Board rules. Therefore, the phrase should be
given its ordinary or comon mneaning.

55. "Budget" is defined by Websters Il New Ri verside University Dictionary
(1983) as:

a. An item zed summary of probable expendi -
tures and incone for a given period; b. A
systematic plan for nmeeting expenses in a
given period; c. The total sum of noney

all ocated for a particul ar purpose or tine
peri od.

56. As can be seen fromthe above definition, a budget is a plan on howto
spend certain funds. It is not an account bal ance, which the anount of noney
remai ning after nmonetary transactions attributable to that account have occurred
and whi ch bal ance may result as part of an on-going budgetary process. A
construction budget would be the plan of expenditures for, or the total sum of
nmoney al |l ocated to, the construction phase of a given project. The term"pre-
establ i shed" nmeans "to establish beforehand.” Id. 1In this case, since the
construction budget is being used to conpare the bids submtted for Bid 5998,

t he phrase "pre-established construction budget” can only refer to a
construction budget for the repainting project devel oped before the solicitation
of bids or at nost the opening of the bids. The pre-established construction
budget for Bid 5998 was $522, 000. 00, as shown by the docunents which are
required to be submtted by FAMJ to the Board of Regents and the legislature in
order to obtain capital outlay funds. See Chapters 216 and 235, Florida
Statutes. Cearly, Petitioner's bid was well within the pre-established
construction budget for Bid 5998. Therefore, since Petitioner was the |owest,
responsi bl e bidder for Bid 5998, the Petitioner is entitled to the award of that
bid, unless there is a valid reason not to award the contract.

57. In that regard, FAMJ asserted, although not directly, that it did not
have t he necessary funds to conplete the project, that it believed that a re-bid
woul d obtain a lower price by allowi ng nore contractors to participate in the
re-bid, and that the discovery of lead in the paint on Bragg stadiumwas a
change in the underlying conditions of the bid sufficient to allowit to reject
all the bids and re-bid the project.

58. It is undisputed that the nmoney for this project is derived fromthe
capital inprovenent trust fund. Those funds are appropriated by the |egislature
to pay for specific capital outlay projects, such as the fire code and
repainting projects involved in this action

59. Section 216.011(1)(b), Florida Statutes, defines appropriation as "
| egal authorization to nake expenditures for specific purposes within the
anounts authorized in the appropriations act. Section 216.292(1), Florida
Statutes, states:

a

Funds provided in the general appropriations
act or is otherwi se expressly provided by |aw



shal | be expended only for the purposes for
whi ch appropriated, except that if deened
necessary such nonies may be transferred as
provided in subsections (2) and (3) when it

is determined to be in the best of the state.
[ The exceptions noted in subsections (2) and
(3) are not applicable to fix capital outlays]
Appropriations for fixed capital outlay may
not be expended for any other purpose.
(Enphasi s added) .

60. Section 235.42, Florida Statutes, provides that:

(5) No Board shall, during any fiscal year
expend any noney, incur any liability, or
enter into any contract which, by its terns,

i nvol ves expenditure of nmoney in excess of the
anounts appropriated and budgeted or in excess
of the cash that will be available to neet the
di sbursement requirenents.

Clearly, the funds appropriated for the repainting and fire code projects nust
be expended only on itens which are a part of those projects and Florida A&M may
not expend capital inprovenent funds on expenditures which are not included in
the appropriation for the repainting project. Additionally, neither FAMJ nor
the Board of Regents may spend noney or enter into contracts which exceed the
anmount of noney available to neet its di sbursenent requirenments. 18/

61. The evidence denonstrated that Florida A&M inproperly attributed
expenditures for other projects to the repainting project in an attenpt to
fabricate a | ower budgetary figure and create a reason to reject all the bids.
FAMJ s officials were aware of the statutory limtations on the use of the
repai nting funds, but chose to attenpt to foll ow an unauthorized course of
accounting in order to try to denonstrate in this proceeding that it did not
have the funds available to conplete the repainting project. Mreover, the
evi dence did not denonstrate that the award of this contract would be in excess
of the funds available for this project since the funds have not been
transferred to FAMJ and the claimby FAMJ that it does not have the necessary
funds is less than credible. Such financial manipulation is totally
unacceptabl e and the use of such false figures to justify rejection of a
bidder's bid is nothing short of bad faith on the part of an agency akin to
fraud. Under the standard set forth in Goves-Watkins, Florida A&M s deci si on
to reject all bids on the basis of lack of funds cannot be allowed to stand.

62. The evidence also revealed that Florida A&Mrejected all the bids in
an effort to shop its bid in a rebid of the repainting project in order to
obtain a better price. Bid shopping destroys the conpetitive environnent and is
i nherently unfair to the initial |ow responsive bidder. Once bids are
publ i shed, the advantage gai ned by a conpetitor is considerable and results in
an anti-conpetitive atnosphere in any re-bid situation. For that reason
rejection of all the bids by an agency after they have been opened nust be based
on a reason which outwei ghs the anti-conpetitiveness created in the re-bid by
the earlier bid opening. Bid shopping is not such a reason and constitutes
arbitrary and capricious behavior on the part of an agency. E. M Watkins &
Conpany, Inc. v. Board of Regents, 401 So.2d 583 (Fla. DCA 1st 1982);

Continental Water Systems, Inc. v. Dept. of Agriculture and Consumer Services,



12 F.AL.R 3520 (July 17, 1990). Again, such a reason cannot support FAMJ s
decision to reject all bids in Bid 5998.

63. Moreover, FAMJ s decision to reject all bids in order to shop its bid
violated its obligation to accept the | owest bidder who is bel ow the pre-
est abl i shed construction budget as required by section B-23 of the bid

speci fications. The argunent proposed by Florida A&Mthat its discretion to
reject all bids also gives it the discretion to ignore this provision would
create an illusory offer. In essence, it would render the obligation created in

section B-23 neaningless. Swnerton & Walberg Co. v. City of Inglewod, Etc.
114 Cal. Rptr. 834 (C. App. 2nd 1974); Baxter's Asphalt, Etc. v. Liberty
County, 406 So.2d 461 (Fla. 1st DCA 1981) quashed on ot her grounds, 421 So.2d
505 (Fla. 1982). Goves-Watkins Constructors v. Florida Departnent of
Transportation, supra; Wod-Hopkins Contracting Co. v. Roger J. Au & Son, Inc.
354 So.2d 446, 450 (Fla. 1st DCA 1978). Matthews v. Dept. of Health and

Rehabi litative Services, 11 FALR 4776(a)(1989); Eccelston Properties, Ltd. v.
Dept. of Health and Rehab. Serv., 11 FALR 1184 (1989). Central to the integrity
and reciprocity of the conpetitive bidding process is the requirenment that an
agency's action on a bid be expressed within the bid specifications and

eval uation criteria which it created. Eccelston Properties, Ltd. v. Departnent
of Health and Rehabilitative Services, 11 F.A L.R 1184 (Feb. 8, 1989). See
Philip J. Procacci v. Dept. of Health and Rehabilitative Services, 12 F.A L.R
501 (Sept. 27, 1990). Bids are expensive to prepare and require a considerable
anmount of tine and effort on the part of the bidder. In Hotel China and @ ass,
supra, the 1st District Court of Appeal noted the nutually reciproca

obl i gati ons between the public agency and the bidder. The public authority not
only prom ses conpliance with the conpetitive bidding statutes, but al so

prom ses conpliance with applicable bid protest procedures when a contractor

i nvokes their use to protect its interests. |In short, an agency nay not ignore
its own bid docunments and reject all bids in violation of those docunments. Such
action by an agency is arbitrary and capricious and cannot be used by FAMJ to
support a decision to reject all bids in Bid 5998.

64. Finally, Florida A&M contends the discovery of lead in the priner coat
currently existing on Bragg Stadi um provi des grounds for rejecting all bids,
cancelling the project and rebidding at a later tinme. The lead is not
sufficient grounds to reject all bids. First, had Florida A&M correctly
eval uated the pre-established construction budget, Feinster-Peterson would have
been awarded the contract prior to the discovery of lead. Second, the bid
docunents through the terns of the proposed contract provide a mechani sm by
whi ch problens rai sed by additional work are resolved. Article 7 provides a
mechani sm for change orders. M. Fronczak conceded that allow ng the contract
with its provisions for change orders to govern in this case was an option.

65. Further, it is not clear what additional costs, if any, will accrue
because of the presence of |lead. There were at |least three potential nethods as
to handling the presence of lead in the paint. One of them contenplated a
potential savings to Florida A&M  The third met hod, which involved a "brush
of f" blast of the structure, may result in some increase only if the lead is an
unf oreseen condition under the contract which the bidder did not assunme the risk
of in bidding the contract. 1In this case the |ead would not be such an
unf oreseen condition. Mreover, the amount of any increase was not clear and
woul d result only if the end product of the blast operation constituted a
hazardous waste and had to be disposed of as a hazardous waste. The scope of
the work would remain the same. Additionally, the record is presently unclear
as to whether any increase in the cost of Bid 5998 woul d exceed the anount of
t he remai ni ng budget and the contingency and take Fei nster-Peterson's contract



from $474, 320 past the $522,000 in the budget. Article 14 all ows suspension of
the contract until a resolution is reached. See also Rule 6C 14.020(3), Florida
Admi ni strative Code. The contract and rul es al so contenpl ate change orders that
exceed the pre-established budget by providing for an application to increase

t he existing budget. Mreover, Section 216.311(1), Florida Statutes nakes it

i npossible for this contract to exceed the anount appropriated for the

repai nting project by making any such contract null and void. Therefore, the
provi sions of the contract and the governing regul ati ons, which are part of the
bi d docunments, are already in place and capable of solving any problemarising
fromthe lead in the paint on Bragg Stadium See al so Rule 6C 14.020(3),
Florida Administrative Code. Therefore, the effect of the presence of the |ead
on Bid 5998 does not sufficiently underm ne the scope of Bid 5998 to the extent
that a new project is called for. Mreover, FAMJ s conduct in regards to Bid
5998 has so underm ned the conpetitive bidding process that to allow FAMJ to
reject all the bids would be inherently unfair and | eave in place, wthout
correction, the appearance of an atnosphere lacking in fair dealing. Such an
at nosphere or the appearance of such an atnosphere upsets the reciprocity
established in the conpetitive bidding statutes and cannot be permtted to
exist. Hotel China, supra. A re-bid, on any ternms, would not correct the

at nosphere created in this case and woul d not overconme the anti-conpetitiveness
created by rejecting all the bids after they were opened. Therefore, the only
renedy in this case is to award Bid 5998 to Petitioner as the | owest,
responsi bl e bi dder on the project. Courtenay v. Departnment of Health and
Rehabilitative Services 16 F.L.W D1511 (Fla. 5th DCA 1991).

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
recomended that Florida A&M University enter, on behalf of the Board of
Regents, a Final Order awarding Bid 5998 to Petitioner as the | owest,
responsi bl e bi dder on the repainting project.

RECOMVENDED this 18th day of Septenber, 1991 in Tal |l ahassee, Leon County,
Fl ori da.

DI ANE CLEAVI NGER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488- 9675

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 18th day of Septenber, 1991
ENDNOTES

1/ The trust fund is admnistered by the State Board of Educati on under the
supervi sion of the Comn ssioner of Education

2/ The repainting project had been the subject of at |east one other bid
solicitation prior to the solicitation at issue here.



3/ The establishment of such a Plan al so enabl ed FAMJ to establish, at the
University level, an auxilary account for the fire code and repainting projects,
as well as, set up nunbers for each project which would be used on purchase
orders. The purpose of the purchase order nunbers was to act as a shorthand way
of designating an expenditure to be paid out of a given account or be attributed
to a certain project.

4/ There was a letter dated March 30, 1990, from Dave Fronczak, a
representative of Barnett, Fronczak Architects, the consulting architect for the
repai nting project, referencing a schematic cost estimate of the work. However,
the cost estimate outlined in the letter does not appear to be broken down in a
manner which allocates the work between the fire code project and the repainting
project as that work was reflected in each project's respective bids.

Therefore, the information in this letter in regards to any pre-existing cost
estimates is of limted value and not given any weight. Wat this letter does
denonstrate, however, is that, in conjunction with Bid 5998, there are detailed
pl ans which set forth the nature of the work for the fire code and repainting
projects and which will be paid for by the $682, 000. 00 appropriation

5/ As can be seen, the nunber of contractors participating in a mandatory pre-
bid nmeeting is not necessarily probative of the nunber of contractors who will
ultimately submt bids on a given project.

6/ The bid docunents required that the bid tabul ati ons be posted on Decenber
21, 1990. However, the bid tabulation sheet was not posted by FAMJ until
soneti ne around January 13, 1991. The tabul ati on had the foll ow ng notation
witten upon it, "The University exercises its right to reject all bids." The
bid tabul ati on sheet did not contain any | anguage affording Petitioner a clear
point of entry as required by Section 120.53, Florida Statutes. The failure of
FAMJ to post the bids within a reasonable tine of their opening was not
expl ai ned by the evidence introduced at the hearing on this matter

7/ The discrepancy in the bid nunbers contained in this letter appears to be a
t ypogr aphi cal error.

8/ Feinster-Peterson sent representatives to the mandatory pre-bid conference
on February 28, 1991, in order to protect itself fromFAMJs failure to act on
its bid protest and its apparent intention to ignore that protest. At the sane
time, Petitioner made it clear to Respondent that it was pursuing an

adm nistrative renedy in its bid protest. Such activity on the part of
Petitioner does not estop it fromcontinuing to assert its rights in this bid
protest. See d obal Water Conditioning v. Departnent of Agriculture and
Consumer Affairs, 521 So.2d 126 (Fla. 1st DCA 1987).

9/ Afinding of tinmeliness in regards to these issues is unnecessary since FAMJ
never provided a clear point of entry to Petitioner. Capital Copy v. University
of Florida, 526 So.2d 988 (Fla. 1st DCA 1988). Mbreover, a bid protest can be
an evolving entity as other facts cone to light. Caber Systens,Inc. v.

Depart ment of General Services, 530 So.2d 325 (Fla. 1st DCA 1988).

10/ See Douglas Printing Conpany, Inc., v. Department of Agriculture and
Consumer Services, 5 FALR 2225-A (Dept.A. and C S. 1983).

11/ See Caber Systens, Inc. v. Departnment of Ceneral Services, 530 So.2d 325
(Fla. 1st DCA 1988).



12/ The account bal ance was | ess than the anmounts bid in the earlier bid
solicitations for this project. FAMJ s position in this case places the

Uni versity in the unconfortable position of soliciting bids for a project which
it was aware would not neet its clained budget. Such action on the University's
part woul d be nothing nore than an illusory solicitation, which cannot be
presuned to have been the University's desire.

13/ After nunerous demands by Petitioner, the February 6, 1991, letter was the
first tinme that FAMJ discl osed any "budget” figures on which it was relying.

14/ Al of these expenditures were represented by purchase orders wi th nunbers
on themattributing themto the repainting project. Irrespective of the
purchase order nunbers, it was clear that these expenditures were not a part of
this project.

15/ M. Sharma, the Conptroller, noted in a nmenorandum dated February 22, 1991
that "any expenditures not reinbursed fromthe Capital |nprovenent Trust Fund
shoul d be rei mbursed by the Athletic Fund to insure conpliance with the BOR
Rul es.” Wen asked about the nmenorandum M. Sharma noted that the BOR rules
referenced are requirenents that the athletic programbe self supporting. The
evi dence did not show that this requirenment plays any significant role in
regards to this bid protest or that any other athletic expenditures were
required to be deducted froma specific line itemappropriation for capita

i nprovenents to the facilities of the University. The nmenorandum al so
referenced the Capital I|nprovenment Trust Fund. M. Sharma explained that this
reference related to the fact that the $682, 000. 00 appropriated by the

| egislature for the fire code corrections/repainting projects have not, as of
the date of the hearing, been released to Florida AM

16/ The architects were not experienced in the methods, techniques or |ega
requi renents involved in | ead abatenent. Petitioner's expert w tness was much
nore persuasive in regards to | ead abatenent.

17/ Section B-1 of the "Instructions to Bidders" includes the proposed contract
in the definition of bid docunents.

18/ Al of the statutory requirenents regardi ng expenditure of noney by a state
agency are incorporated into every bid solicitation and are part of the bid
specifications for any project, including the repainting of Bragg Stadi um

APPENDI X TO RECOMWENDED ORDER, CASE NO 91-1426BI D

The facts contained in paragraphs 1, 2, 3, 4, 5, 10, 12, 13, 14, 15 16, 17, 18,
19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 35, 36, 38, 40, 41, 42, 43, 45, 47,
48, 50, 51, 54, 55, 56, 58, 60, 62, 63, 64, 65 and 66 of Petitioner's Proposed
Fi ndi ngs of Fact are adopted in substance, insofaras materi al

The facts contained in paragraphs 6, 7, 8, 9, 11, 24, 31, 32, 33, 34, 37, 39,
44, 46, 49, 52, 53, 57, 59 and 61 of Petitioner's Proposed Findings of Fact are
subor di nat e

The facts contai ned in paragraphs 15, 16, 23, 30, 33, 34, 38, 46, 47, 48, 49,
51, 54, 55, 61 and 62 of Respondent's Proposed Findings of Fact were not shown
by the evidence.



The facts contained in paragraphs 1, 2, 4, 10, 37, 45, 56, 57 and 60 of
Respondent' s Proposed Findi ngs of Fact are adopted in substance, insofaras
mat eri al

The facts contained in paragraphs 5, 7, 9, 12, 13, 17, 18, 19, 20, 21, 22, 24,
26, 27, 28, 29, 31, 32, 35, 36, 39, 40, 41, 44, 50, 52, 53, 58 and 59 of
Respondent' s Proposed Fi ndi ngs of Fact are subordinate.

The facts contai ned in paragraph 43 of Respondent's Proposed Fi ndings of Fact
are subordinate. However, the figure is rejected as representing the budget for
t he project because it was not for the entire scope of the work in Bid 5998.

The facts contained in paragraph 3 of Respondent's Proposed Findings of Fact are
adopted in substance, except as to the toxic level of the |ead which was not
shown by the evidence

The facts contai ned in paragraph 25 of Respondent's Proposed Fi ndi ngs of Fact
are adopted in substance, except as to the extent of the |ead probl em which was
not shown by the evidence.

The facts contained in the | ast sentence of paragraph 6 of Respondent's Proposed
Fi ndi ng of Fact are subordinate. The remai nder of the paragraph was not shown
by the evidence.

The facts contained in the first sentence of paragraph 11 of Respondent's
Proposed Finding of Fact are subordinate. The renmai nder of the paragraph was
not shown by the evidence.

The facts contained in the first four sentences of paragraph 14 of Respondent's
Proposed Finding of Fact are subordinate. The renmai nder of the paragraph was
not shown by the evidence.

The facts contai ned in paragraph 63 and 64 of Respondent's Proposed Finding of
Fact are immaterial.

The facts contained in paragraph 42 of Respondent's Proposed Findings of Fact
were ruled on in paragraph 14.

COPI ES FURNI SHED:

Ni chol as S. Papl eacos, Esquire
SHAPI RO, FUSSELL, WEDGE & SMOTHERMAN
2300 First Atlanta Tower

Atl anta, Georgia 30383-1301

Biship C Holifield, Esquire

Fl ori da A&M University

O fice of General Counsel

Foote Hilyer Adm nistration Center
Room 406

Tal | ahassee, Florida 32307



Gregg A. deason, Esquire

CGener al Counsel

Board of Regents

Fl ori da Education Center, Suite 1522
325 West Gaines Street

Tal | ahassee, Florida 32399-1950

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS:

ALL PARTI ES HAVE THE RI GHT TO SUBM T WRI TTEN EXCEPTI ONS TO TH S RECOMMENDED
ORDER.  ALL AGENCI ES ALLOW EACH PARTY AT LEAST 10 DAYS IN WHI CH TO SUBM T

VWRI TTEN EXCEPTI ONS. SOVE AGENCI ES ALLOW A LARCGER PERICD WTHI N WHI CH TO SUBM T
VWRI TTEN EXCEPTI ONS. YOU SHOULD CONTACT THE AGENCY THAT WLL | SSUE THE FI NAL
ORDER IN THI' S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FOR FI LI NG EXCEPTI ONS
TO TH S RECOMVENDED ORDER.  ANY EXCEPTI ONS TO THI S RECOMMVENDED ORDER SHOULD BE
FI LED WTH THE AGENCY THAT W LL | SSUE THE FI NAL ORDER IN THI S CASE.

STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
FEI MSTER- PETERSQN, | NC. ,
Petitioner,
V. CASE NO.: 91-1426B1D
FLORIDA A & M UNI VERSI TY,

Respondent ,

FI NAL CRDER

Pursuant to notice, a formal hearing was held in this case on March 25 and
26, 1991, in Tallahassee, Florida, before the Division of Adm nistrative
hearings, by its designated hearing officer, D ane Ceavinger. A reconmended
order was rendered on Septenber 18, 1991. Petitioner filed exceptions to the
recommended order on Septenber 25, 1991. Respondent filed exceptions to the
recomended order on Septenber 26, 1991. A copy of the recomrended order
Petitioner's exceptions and Respondent's exceptions are attached hereto.

A. RULINGS ON PETI TI ONER S EXCEPTI ONS

1. Petitioner excepts to portions of the Hearing Oficer's Finding of
Fact, paragraph 39. specifically, the Petitioner excepts to the findings that
(a) In this case, the evidence did not denonstrate that the presence of |ead was
an unforeseen condition; (b) Article 3.15 of the proposed contract when conpared



with Article 10 appears to contenplate the di scovery of potentially hazardous
materials; (c) ... the current specifications of Bid 5998 call for a | ead
primer coat; (d) Under the facts of this case, the presence of |lead or the |ack
of lead in the paint on Bragg Stadi um woul d appear to be a circunstance the risk
of which is assunmed by the bidder in bidding the project.

The Petitioner concurs in the Hearing Oficer's Finding of Fact, paragraph
39 in part, i.e., that under all the facts of the case, the presence of |ead or
lack of lead in the paint at Bragg Stadi umwould not be a changed or unforeseen
condition which would justify rejecting all bids.

After a review of the conplete record, it is found that the Hearing
O ficer's Findings of Fact, paragraph 39, are supported by conpetent,
substantial evidence; therefore, the exception is denied. (Respondent's
Exhi bit #2, Article 3.15, Article 6.3 and Article 10.1 and 10.2; T - 68-69, 99-
100, 122-132; 143-146, 163, 168).

2. Petitioner excepts to the |ast sentence of the Hearing Oficer's
Fi ndi ng of Fact, paragraph 40, which reads: "Neither of these differences [in
the type of equi pnent used and the type of respirators worn by the workers)
affect the cost of the work required in Bid 5998." After a review of the
conplete record, it is found that the Finding of Fact nade in the |ast sentence
of paragraph 40, is supported by conpetent, substantial evidence; therefore, the
exception is denied. (T-68-70, 122-123, 126-127, 129-135, 146).

3. Petitioner excepts to Hearing Oficer's Finding of Fact, paragraph 44,
specifically to the finding that: "Added to such an analysis is the fact that
the Bid specifications appear to require a red lead and oil priner paint to be
pl aced on the structural steel of the stadiumand that under the facts of this
case, the presence of the lead in the paint on the stadi umwould not be an
unf oreseen condition." After a review of the conplete record, it is found that
the Hearing Oficer's finding is supported by substantial, conpetent evidence.
(T - 24-38, 68-69, 99-100, 122- 132; 143-146, 163, 168, 261-265, 294, 310,
331-334, 339-342; petitioner's Exhibit 4, Petitioner'S Exhibit 9, Petitioner'
Exhi bit 32, Respondent's Exhibit #2, Article 3.15, Article 6.3 and Article 10.1
and 10. 2)

4. Petitioner excepts to the fact that Hearing O ficer's recomended order
contains no award of attorney fees to Petitioner. After a review of the conplete
record, it is found that the Hearing Oficer was correct in her decision not to
recommend an attorney's fee in this case. |In this case, the nonprevailing (in
significant part) adverse party, Florida Agricultural and Mechanical University
is an agency; therefore, the Petitioner is not entitled to recover attorney's
fees. See, Section 120.59(6)(a) and (c), Florida Statutes.

B RULINGS ON RESPONDENT' S EXCEPTI ONS

1. Respondent excepts to all findings of fact or statements by the Hearing
Oficer to the effect that Florida A & MUniversity acted in a manner "akin to
fraud" in its handling of Bid 5998. This finding of fact by the hearing officer
appears to be nore akin to a conclusion of law than a finding of fact. This
finding of fact and/or conclusion of lawis rejected. Assum ng arguendo that
the Hearing Oficer properly labeled this a finding of fact, the finding is
rejected. After a review of the conplete record, it is found that the Hearing
Oficer's finding that the University's actions were "akin to fraud" is not
supported by substantial, conpetent evidence. (T-70, 154-160, 165-170, 183-184,
215--221, - 248-253, 255-257, 266-269, 276-279, 392-396). The concl usions of



| aw bel ow adequat el y address the issue concerning the conduct of the University
in handling this matter

2. A conplete review of the record |l eads nme to the concl usion that
Respondent' s Exceptions at paragraphs 2, 3 and 4 should be deni ed.

APPEARANCES

For Petitioner: N cholas S Papleacos, Esquire
Shapi ro, Fussell, Wedge & Snot her man
2300 First Atlanta Tower
Atl anta, Georgia 30383-1301

For Respondent: Bishop C. Holifield, Esquire
Ceneral Counsel
Florida A & M University
Post O fice Box 899
Tal | ahassee, Florida 32307

STATEMENT OF THE | SSUES

The issues presented in this proceeding are whether Petitioner submtted
the |owest and best bid on CIB 5998 and whether Petitioner is entitled to the
bi d award.

PRELI M NARY STATEMENT

This case involves Florida A & MUniversity (FAMJ) and its attenpt to
secure a contractor to repaint and renovate Bragg Stadi um (the repainting
project) pursuant to, Bid 5998.

Respondent, FAMJ, issued a Call to Bid (CIB) for the repainting
proj ect on Novenber 5, 1990. Petitioner, Feinster- Peterson, submitted its
bi d. On Decenber 23, 1990, Petitioner filed its Notice of Protest with the
Respondent. On January 13, 1991, Respondent posted the bid tabul ations.

By letter dated January 14, 1991, Respondent rejected all of the bids,
ignored the bid protest filed by Petitioner, and sinultaneously re-let the
bi ddi ng on the repainting project. On January 16, 1991, Petitioner filed a
Formal Witten Protest of the bid award.

On March 5, 1991, after considerable effort on Petitioner's part to gain a
formal administrative hearing and after forcing the issue by the filing of a
mandanus acti on agai nst FAMJ, the protest was forwarded to the D vision of
Admi ni strative Hearings for purposes of holding an adm nistrative hearing.

At the hearing, Petitioner presented two witnesses and offered thirty six
exhibits into evidence. Respondent presented seven w tnesses and offered nine
exhibits into evidence.

Petitioner and Respondent filed their proposed recommended orders on June
3, 1991, and June 4, 1991, respectively. The parties' proposed findings of
fact were considered and utilized in the preparation of the Hearing Oficer's
recommended order except where such proposals were not supported by the weight
of the evidence or were inmaterial, cunulative or subordinate. Specific
rulings on the parties' proposals are contained in the Appendi x to the Hearing



O ficer's reconmended order. A transcript of the hearing was filed with the
Di vi sion of Administrative Hearings on May 17, 1991.

FI NDI NGS OF FACT

Florida A & M University hereby adopts and incorporates by reference the
findings of fact set forth in the Recommended Order except all findings of facts
that FAMJ acted in a nmanner "akin to fraud".

The followi ng findings of fact rendered by the Hearing Oficer are
concl usions of law and are therefore are not adopted as findings of fact: See
in pertinent part the bindings of Fact at paragraph 34.

C. CONCLUSI ONS OF LAW

Florida A & M University hereby adopts and incorporates by reference the
concl usions of law set forth in the Recormended Order, except as foll ows:

Paragraph 5 is nodified in part and the following is adopted: 5. In this
case, the bid documents represented that the contract would be awarded to the
| owest, responsible bidder within the pre- established construction budget.
The phrase "pre-established construction budget” is not defined in any of the
bi d docunments or Board rules. Therefore, the phrase should be given its
ordi nary or conmpn neani ng.

Paragraph 8 is rejected in its entirety.

Paragraphs 9, 10 and 11 are renunbered and now becone paragraphs 8, 9
and 10, respectively.

Par agraph 12 is renunbered and now becones paragraph 11. Paragraph 12 (now
paragraph 11) is also rejected and the follow ng is adopted:

11. Under the standard set forth in G oves-Watkins and based on the
af orementi oned statutory restrictions on the wuse of repainting funds,
FAMJ s decision to reject all bids on the basis of a |lack of funds cannot be
all oned to stand.

Paragraph 13, 14 and 15 are renunbered and now becone paragraphs 12, 13
and 14, respectively.

Par agraph 15 is added and adopted as foll ows:

15. In this case, the presence of |ead was not an unforeseen condition
Not hi ng doubt ful or ambi guous exi sts about the | anguage contained in Article
10.1, which states as foll ows:

"The Contractor shall be responsible for
initiating, maintaining and supervising al
safety precautions and prograns in connection
with the performance of the contract.'

As used here, "all" is a word of extension or enlargenent rather than one of
[imtation or enuneration. The reasonabl e construction of the contract is that
Petitioner (i.e., the bidder) assuned the risk of the presence of |ead,
including the responsibility for providing all safety precautions and prograns



necessary to prevent any damage, injury or |loss that the presence of |ead could
cause.

In addition, words of exclusion or exception nust be presuned to have been
used for a specific purpose. See international Erectors, Inc. v. WIhoit
Steel Erectors & Rental Service, 400 F.2d 465, 469 (5th Gr. 1968). The
| anguage in Article 10.1 states as foll ows:

"Unl ess asbestos abatenent is

specifically included as part of the Wrk
el sewhere in the Contract Docunents, then
in the event the Contractor encounters on
the site material reasonably believed to be
asbestos or pol ychl ori nated bi phenyl (PCB)
whi ch has not been rendered harm ess, the
Contractor shall imediately stop Wrk in
the area affected and report the condition
to the Oamer and Architect/Engineer in
witing."

Thi s | anguage can neither be struck fromthe contract nor ignored. See 1d. The
crystalline purpose of this language is to limt the otherwise broad provision

of "initiating, maintaining and supervising all safety precautions and
prograns” clause by excluding fromits scope certain express provisions of this
contract. See I d. In short, this specific | anguage sinply creates an

exception that Iimts the responsibilities of Petitioner only in the event
asbestos or PCBs are discovered. Therefore, the effect of the presence of the
| ead does not sufficiently underm ne the scope of Bid 5998.

Paragraph 16 is accepted and rejected in part, and the following is
adopt ed:

16. Further, it is not clear what additional costs, if any, will accrue
because of the presence of |lead. There were at |least three potential nethods as
to handling the presence of lead in the paint. One of them contenplated a
potential savings to FAMJ. The third nmethod, which involved a "brush off bl ast
of the structure, may result in some increase only if the lead is an unforeseen
condi tion under the contract which the bidder did not assune the risk of in
bi ddi ng the contract. (Third nethod) In this case the presence of |ead would
not be such an unforeseen condition

Par agraph 17 is added and adopted as foll ows:

17. Moreover, Section 216.311(1), Florida Statutes, makes it inpossible
for this contract to exceed the amount appropriated for the repainting project
by maeki ng any such contract null and void. Therefore, the provisions of the
contract and the governing regul ati ons, which are part of the bid docunents, are
already in place and capabl e of solving any probl em arising any potenti al
increase in the contract pricelead in the paint on Bragg Stadium See also Rule
6C-14. 020(3), Florida Adm nistrative Code.

Par agraph 18 is added and adopted as foll ows:

18. Therefore, the only remedy in this case is to award Bid 5998 to
Petitioner as the | owest, responsible bidder on the project. Courtenay v.
Departnment of Health and Rehabilitative Services, 16 F.L.W D1511 (Fla. 5th DCA
1991).



Par agraph 19 is added and adopted as foll ows:

19. Pursuant to Section 120.59, F.S., a party shall be entitled to
recover a reasonable attorney fee where:

(1) In any proceedi ng pursuant to section 120.57(1),
F.S., the party is prevailing; however, this subsection
does not apply to a prevailing party or nonprevailing
adverse party that is an agency. Section 120.59(6)(a), F.S.

(2) The party is prevailing and the nonprevailing
adverse party has been determ ned by the hearing officer
to have participated in the proceeding for an inproper
purpose. Section 120.59(6)(b), F.S

(3) In any proceeding, the hearing officer has
determ ned that a party participated in the proceeding
for an inproper purpose. Section 120.59(6)(d), F.S.

As used in the Adm nistrative Procedure Act, each state departnment and each
other unit of governnent in the state is defined as an "agency." Section
120.52(1)(b) and (c), F.S. "lInproper purpose"” is defined as the participation
in a proceedi ng pursuant to section 120.57(1) primarily to harass or to cause
unnecessary delay or for frivolous purpose or to needlessly increase the cost of
licensing or securing the approval of an activity. Section 120.59(6)(e)(1),

F. S

Pursuant to 120.59(6)(a,b,d), Petitioner is not entitled to reasonable
attorney fees for two reasons. First, FAMJis an agency. Section 20.15, F.S.
establ i shes that the Departnent of Education is a state departnent. Section
240.2011(4), F.S., includes FAMJ as a unit of the Department of Education
Second, FAMJ did not participate in these proceedings for an i nproper purpose as
defined in the statute. Therefore, the Reconmended Order properly excluded the
award of attorney fees to Petitioner

CORDER

The recomendati on of the Hearing O ficer that the Petitioner be awarded
Bid 5998 as the | owest, responsible bidder on the project is adopted and
i ncorporated herein by reference.

NOTI CE OF RI GHTS

This FINAL ORDER constitutes final agency action and an order under Chapter
120 of the Florida Statutes. Petitioner and Respondent may obtain judicial
review of this Final Oder in the District Court of Appeal, in accordance wth
Section 120.68, Florida Statutes, and the Florida Rul es of Appellate Procedure.
Commencenent of an appeal may be nade by filing a Notice of Appeal with the
Ofice of the Agency Cerk of Florida A & M University and a copy of that
Notice, together with the filing fee prescribed by law, with the Cerk of the
Court, within thirty (30) days after this order is dated as being filed in the
Ofice of the Agency Oerk



This FINAL ORDER entered this 23rd day of Decenber, 1991.

BY:

Frederick S. Hunphries
Pr esi dent
Florida A & M University

COPI ES FURNI SHED:

Ni chol as S. Papl eacos, Esquire
Bi shop C. Holifield, Esquire
Gregg d eason, Esquire

IN THE DI STRI CT COURT OF APPEAL
FI RST DI STRI CT, STATE OF FLORI DA

FEI MSTER- PETERSON, | NC. , NOT FI NAL UNTIL TIME EXPI RES TO
FI LE MOTI ON FOR REHEARI NG AND
Appel I ant, DI SPOSI TI ON THERECF | F FI LED.

VS. CASE NO. 92-00214

DOAH CASE NO. 91-1426BI D
FLORI DA A&M UNI VERSI TY,

Appel | ee.

pinion filed Decenmber 31, 1992.

An Appeal froman Order off Florida Agricultural and Mechani cal University.
Ni chol as S. Papl eacos and Connie H. Buffington of Shapiro, Fussell, Wdge &
Snot her man, Atlanta, and Earl Thomas Brushwood of Brushwood & G uver,

Tal | ahassee.

Bi shop C. Holifield, General Counsel, and George W Butler, Jr., Associate
Ceneral Counsel, Tallahassee, for Appell ee.
BOOTH, J.

This cause is before us on appeal froma final order of the Florida
Agricul tural and Mechanical University (FAMJ) awarding a bid to Feinster-



Peterson, Inc. (Feinster). Feinster contends, inter alia, that the hearing
officer erred in exceeding the scope of the issues Presented at the bid protest
heari ng.

The facts are essentially undisputed. Appellant, the second-|owest bidder
on the project to repaint and renovate Bragg Stadi um was successful in having
the | ow bidder disqualified. Thereafter, however, FAMJ rejected all bids because
appellant's bid was allegedly in excess of the anmount budgeted for the project.
Appel | ant protested and requested a heari ng.

Meanwhile, in late February 1991, FAMJ di scovered that there was lead in
the existing coating on Bragg Stadium Cting the problens presented by the
presence of |ead, FAMJ canceled the project, and the bid protest was transmtted
to the Division of Adm nistrative Hearings.

Fi nal hearing was held, and the HO entered a reconmended order finding that
appel | ant was the | owest responsible bidder and entitled to award of the bid.
The HO found that FAMJ s attenpt to mani pul ate the preestablished construction
figures was akin to Fraud. 1In addition, the HO found that the presence of |ead
was not a sufficient reason for rejecting all the bids. Finally, the HO
determ ned that under the contract, the bidders assunmed the risk of the
presence, with the result that the bid was awarded to appellant but with the
attendant obligation of |ead renpval .

FAMU adopted the HO s reconmended order in part but rejected, wthout
expl anation, the finding that FAMJ s actions were akin to fraud.

Fei mster correctly contends that the HO exceeded the scope of the bid
protest in ruling that under the contract the bidder assuned the risk of |ead
and thus had to absorb the cost of its renoval. This issue was not before the
HO. The only issue relating to the presence of |ead was whet her FAMJ coul d
reject all bids based on the discovery of lead in the structure. Once this
i ssue was deci ded adversely to FAMJ, all issues were resolved. The finder of
fact may not rul e upon issues which are outside the scope of the hearing.
Sanders v. Bureau of Crimes Conpensation, 474 So.2d 410 Fla. 5th DCA 1985);
Leonard Brothers Transfer & Co. v. Douglass, 32 So.2d 156 (Fla. 1947) (agency
order may not extend beyond scope of hearing). That portion of the order bel ow
hol di ng that the bidder assuned the risk of lead in the structure rust be and is
reversed.

Feimster's request for fees bel ow was denied. On appeal, Feinster argues
that the agency's egregious actions entitle it to recover fees and costs in
prosecuting the matter below. Courtenay v. Department of Health and
Rehabi litative Services, 581 So. 2d 621 (Fla. 5th DCA 1991); Nest v. Departnent
of Professional Regulation, 490 So. 2d 987, appeal after remand, 522 So. 2d 857
(Fla. 1st DCA 1987). W agree and award fees and costs incurred in the
proceedi ngs bel ow. See Baxter v. Florida Career Service Conm ssion, 380 So. 2d
1044, 1047 (Fla. 1st DCA 1980).

Accordingly, the order is reversed in part, affirmed in part, and renanded
for proceedi ngs consistent herewth.

SHI VERS AND WEBSTER, JJ., CONCUR



ENDNOTE

1/ There was no tinely request for appellate fees and costs, and such fees and
costs are not included in this award.

MANDATE
From
DI STRI CT COURT OF APPEAL OF FLORI DA
FI RST DI STRI CT

To the Honorabl e Frederick S. Hunphries, President

WHEREAS, in that certain cause filed in this Court styled: Florida A & M
Uni versity

FEI MSTER- PETERSON, | NC.

V. Case No. 92-214

Your Case No. 91-1426BID
FLORI DA A & M UNI VERSI TY

The attached opi ni on was rendered on Decenber 31, 1992.
YOU ARE HEREBY COMVANDED t hat further proceedings be had in accordance with said
opi nion, the rules of this Court and the aws of the State of Florida.

W TNESS t he Honorabl e Janes E. Joanos

Chi ef Judge of the District Court of Appeal of Florida, First District and

the Seal of said court at Tall ahassee, the Capitol, on this 12th day of April,
1993.

Clerk, District Court of Appeal of Florida,
First District



STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
FEI MSTER- PETERSON, | NC.
Petiti oner,
VS. CASE NO. 91-1426B1D

FLORI DA A & M UNI VERSI TY,

Respondent ,

— N N N N N N N N

ORDER TO SHOW CAUSE

On May 14, 1993, the Division of Administrative Hearings received a letter
from Respondent remitted the record in the above-styled matter to the Division
of Adm nistrative Hearings for further proceedings. After review ng the
appel l ate court's mandate, opinion and remand to the Respondent Agency, it is:

CORDERED:

1. That the parties show cause why the file of the Division of
Admi ni strative Hearings should be reopened and further formal evidentiary
proceedi ngs before the Division should be held in this matter.

2. Failure to file a response to this Order To Show Cause with the Division
of Admi nistrative Hearings within ten days fromthe date of this Oder, wll
result in closure of the Division of Adnmnistrative Hearing's file in this
matter.

DONE and ORDERED this 27th day of May, 1993, in Tall ahassee, Florida.

DI ANE CLEAVI NGER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 27th day of My, 1993.



COPI ES FURNI SHED:

Ni chol as S. Papl eascos

Conni e H Buffington

Shapi ro, Fussell, Wdge
& Snot her man

2 Peachtree Street, N W

Suite 2300

Atl anta, Ceorgia

Earl Thonmas Br ushwood
Brushwood & Gruver

1353 East LaFayette Street
Tal | ahassee, Florida 32302

Bishop C. Holifield

Ceneral Counsel

CGeorge W Butler, Jr.

Associ ate CGeneral Counsel

Florida A & M University

Foote-Hi |l yter Adm nistration Center
Tal | ahassee, Florida

Alena T. Harris
Deputy Agency derk
Fl orida Agricul tural
and Mechani cal University
Tal | ahassee, Florida 32307

RECOMVENDED ORDER ON RENMAND

STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

FEI MSTER- PETERSON, | NC. ,
Petitioner,

VS. CASE NO. 91-1426B1D

FLORI DA A & M UNI VERSI TY,

Respondent .

N N N N N N N N N N




RECOMVENDED ORDER ON RENMAND

This action was heard on a witten joint notion for entry of a recomended
consent order pursuant to a nutual release and settl ement agreenent reached by
the parties, Petitioner, Feinster-Peterson, Inc., and Respondent, State Board of

Regents, by and for Florida A & M University.
APPEARANCES

For Petitioner: Nicholas S. Papleacos
Attorney at Law

SHAPI RO, FUSSELL, WEDGE & SMOTHERVAN

One Mdtown Plaza, Suite 1200

1360 Peachtree Street
Atl anta, Georgia 30309

For Respondent: CGeorge W Butler, Jr.
Associ ate CGeneral Counsel
Florida A & M University
300 Lee Hall
Tal | ahassee, Florida 32307

RECOMVENDATI ON

Based upon the foregoing, it is

RECOMVENDED that Florida A & M University enter,

on behal f of the Board of

Regents, a Final Order which approves and confirns the parties' Mitual Rel ease

and Settlement Agreenent.

DONE and ENTERED this 30th day of June, 1993.

DI ANE CLEAVI NGER
Hearing Oficer

Di vision of Admi nistrative Hearings

The DeSot o Buil di ng
1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings

this 30th day of June,

COPI ES FURNI SHED:

Ni chol as S. Papl eacos

Attorney at Law

SHAPI RO, FUSSELL, WEDCE & SMOTHERVAN
One Mdtown Plaza, Suite 1200

1360 Peachtree Street

Atl anta, Georgia 30309

1993.



CGeorge W Butler, Jr.

Associ ate CGeneral Counsel
Florida A & M University
300 Lee Hall

Tal | ahassee, Florida 32307

Gregg A. deason

CGener al Counsel

Board of Regents

Fl ori da Educati on Center

Suite 1522

325 West Gai nes Street

Tal | ahassee, Florida 32399-1950

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Recomended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.

STATE OF FLORI DA
FLORI DA A&M UNI VERSI TY
FEI MSTER- PETERSQN, | NC. ,
Petiti oner,
VS. Case No.: 91-1426 BID
FLORI DA A&M UNI VERSI TY,

Respondent .

FI NAL CRDER ON RENMAND

The Recommended Order dated June 30, 1993, including the Mitual Rel ease and
Settlement Agreenent is hereby adopted and fully incorporated herein by this
ref erence.

Al Final Orders of the University are appealable to the First District
Court of Appeal, Tallahassee, Florida 32301. An appeal should be directed to



the Cerk of said Court within thirty (30) days of the date this Final
filed with the Agency d erk.

ORDERED this 6th day of July, 1993.

Frederick S. Hunphries
Pr esi dent

Filed with the Agency this
6th day of July, 1993.

Allena T. Harris
Deputy Agency derk

cc Dr. Robert Carroll
Ni chol as S. Papl eacos, Esquire

STATE OF FLORI DA
FLORI DA A&M UNI VERSI TY
FEI MSTER- PETERSON, | NC. ,
Petiti oner,
VS. CASE NO 91-1426

FLORI DA A & M UNI VERSI TY,

Respondent .

— N N N N N N N N

MJUTUAL RELEASE AND SETTLEMENT AGREEMENT

Oder is

The undersigned parties Feinster-Peterson, Inc. and Florida A&M University
are agreed on a nmutual release and settlenent of the above entitled action which
they deemjust and equitable to all concerned and hereby entered into this

Mut ual Rel ease and Settl enent Agreenent.



. REC TATI ONS:

A. Florida A&M University has a facility on its campus known as Bragg
Stadium In 1990, Florida A&M University put into action a process by which it
woul d solicit bids for the painting of Bragg Stadi um

B. Florida A&M University issued solicitation for Bid 5998, which called
for the renoval of all paint on Bragg Stadium and the repainting of Bragg
St adi um

C. Feinster-Peterson, Inc. filed a bid protest on Florida A&M University
Bi d nunber 5998 arising out of the |low bid of Phoenix Coating. Florida A&M
University rejected the bids on the grounds that the bids had exceeded their
estimate. Later, Florida A&M University cancelled Bid nunber 5998 given the
presence of toxic |ead paint on Bragg Stadi um

D. A hearing was held by the State of Florida Division of Adm nistrative
Hearings on Feinster-Peterson, Inc.'s bid protest. A Recommended O der was
i ssued on Septenber 18, 1991.

E. The Final Order was issued by Florida A&M University on Decenber 23,
1991.

F. Feinster-Peterson, Inc. filed an appeal with the First District Court
of Appeals. The First District Court of Appeals issued its opinion on or about
Decenmber 31, 1992 and issued its nmandate on or about April 12, 1993.

G Feinster-Peterson, Inc., and Florida A&M University desire to resolve
and forever settle and conpromi se their present disputes by entering into this
agreement, calling for nmutual obligations on the parties.

1. RELEASE AND OBL| GATI ON OF THE PARTI ES:

A. Respondent, Florida A&M University, will pay to Fei nster-Peterson,
Inc., by and through its attorneys Shapiro, Fussell, Wdge & Snot hernan, the
total sum of Seventy-Five Thousand Dol | ars ($75, 000).

B. Petitioner, Feinster-Peterson, Inc., and Respondent, Florida A&M
University agree to execute and submit to the State of Florida D vision of
Admi ni strative Hearings Hearing Oficer a joint notion that a consent order be
entered in pursuance of this Mitual Rel ease and Consent Settlenent Agreenent.

C. Petitioner, Feinster-Peterson, Inc., will file a dismssal with
prejudi ce, of the above-entitled action against Florida A&M University.

D. Florida A&M University at some point will issue a solicitation or
solicitations for the repainting and/or recoating of Bragg Stadi um and | ead
abatement of Bragg Stadium Feinster- Peterson agrees that it will not submt a
bid for the next repainting of Bragg Stadi umor any contenpl ated repainting,
recoating or |ead abatenent of Bragg Stadium This will include any projects
for the repainting and/or recoating of Bragg Stadium |ead abatenment of Bragg
Stadium or in any way concerning the renovation or repair of Bragg Stadium
which are either presently contenpl ated or being planned. The purpose of this
paragraph is to permt Florida A&M University to have the paint renoved from
Bragg Stadium including any | ead abatenent, and to have Bragg Stadi um repainted
wi t hout the bidding or participation of Feinster-Peterson, Inc., or any of its
of ficers, agents or enployees. This paragraph does not bar Fei nster-Peterson,



Inc. from bidding on any other work at Florida A&M University, nor does it

prohi bit biddi ng by Fei nster-Peterson, Inc. on Bragg Stadi um on work other than
the presently contenpl ated or planned repainting and | ead abat enent of Bragg

St adi um

E. Feinster-Peterson, Inc. understands, acknow edges and agrees that the
sunms pai d pursuant to paragraph 1, when paid, is a fair and reasonable amount to
conpensate Feinster-Peterson, Inc. for any and all clainms or danmages Feinster-
Peterson, Inc. contend it has as a result of the bid protest and any subsequent
action, claim or damage which grew out of the bid protest, and any rights it
may have on any contenpl ated or planned solicitations for the renoval and
repai nting of Bragg Stadi umor |ead abatenent of Bragg Stadi um

F. In further consideration of the paynent referenced in paragraph Il(a),
Fei mst er-Peterson, Inc. hereby rel eases and relinquishes any and all right,
title and interest it may have to the contract to performthe work contained in
Bid 5998 and any contenpl ated or planned solicitations for the renoval of paint
and repainting, or |ead abatenent of Bragg Stadium Feinster-Peterson, Inc.
will not initiate any |legal action in any court, federal or state, or any
adm ni strative proceeding of any kind, whether arbitration or before the State
of Florida Division of Administrative Hearings, or any other entity for any
clains arising out of the issuance of Florida A&M University Bid 5998 or any
contenpl ated or planned solicitation for either the repainting of Bragg Stadi um
or the | ead abatenent of Bragg Stadi um

G Florida A&M University hereby relieves and rel eases Fei nster-Peterson
Inc. fromany and all clains of responsibility or obligation to repaint Bragg
Stadiumor to performthe work or any other obligation it may clai m Fei nster-
Peterson, Inc. has under Bid 5998. Florida A&M University will not conmence any
| egal action in any court, state or federal, or any adm nistrative proceedi ng or
demand for arbitration for any clains arising out of obligations it alleges
arose under Bid 5998.

H This agreenent is for the purpose of conprom se and settl enent.
Nei t her Fei nmster-Peterson, Inc. nor Florida A&M University concede or admit to
the clainms of the other.

I. Petitioner, Feinster-Peterson, Inc., and Petitioner's attorney of
record and Respondent, Florida A&M University, and Respondent's attorney of
record, join in this agreenent.

J. This Mutual Release and Settl enment Agreenent shall be governed by the
laws of the State of Florida.

K. The undersigned warrant and represent that they have the authority to
execute this Agreement on behalf of their respective entity.

L. This Mitual Rel ease and Settlenent Agreenent will only be effective
upon execution by all persons listed below Feinster-Peterson, Inc. wll
deliver, upon execution of this docunment, the dismssal with prejudice
referenced in paragraph Il1(c), above to counsel for Florida A&M University. The
dismissal will be held in trust by counsel until counsel is prepared to nake
paynment to Feinster-Peterson, Inc. Counsel will cause paynent to be delivered to
Fei nster-Peterson, Inc.'s counsel and will then file the dismissal with
prej udi ce.



FEI MSTER- PETERSQON, | NC.

BY:
Robert E. Peterson
Pr esi dent
Date: 5/18/93
SHAPI RO, FUSSELL, WEDGE
& SMOTHERMAN

By:

Ni chol as S. Papl eacos
Attorney for Petitioner

Date: 5/19/93

By:

FLORI DA A&M UNI VERSI TY

BY:
Frederick S. Hunphries
Pr esi dent

Date: 5/25/93

CGeorge W Butler, Jr.
Associ at e Ceneral
Counsel

Florida Bar No. 297186

Attorney for Respondent

Date: 5/21/93



